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An Evaluation of the Merits of Mandator
Mediation in Federal Government
Contracting CRC Press

The National Academy of Construction
(NAC) has determined that disputes, and
their accompanying inefficiencies and costs,
constitute a significant problem for the
industry. In 2002, the NAC assessed the
industry’s progress in attacking this problem
and determined that although the tools,
techniques, and processes for preventing and
efficiently resolving disputes are already in
place, they are not being widely used. In 2003,
the NAC helped to persuade the Center for
Construction Industry Studies (CCIS) at the
University of Texas and the Alfred P. Sloan
Foundation to finance and conduct empirical
research to develop accurate information
about the relative transaction costs of various
forms of dispute resolution. In 2004 the NAC
teamed with the Federal Facilities Council
(FFC) of the National Research Council to
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sponsor the "Government/Industry Forum on
Reducing Construction Costs: Uses of Best
Dispute Resolution Practices by Project
Owners." The forum was held on September
23, 2004, at the National Academy of Sciences
in Washington, D.C. Speakers and panelists at
the forum addressed several topics. Reducing
Construction Costs addresses topics such as
the root causes of disputes and the impact of
disputes on project costs and the economics of
the construction industry. A second topic
addressed was dispute resolution tools and
techniques for preventing, managing, and
resolving construction- related disputes. This
report documents examples of successful uses
of dispute resolution tools and techniques on
some high-profile projects, and also provides
ways to encourage greater use of dispute
resolution tools throughout the industry. This
report addresses steps that owners of
construction projects (who have the greatest
ability to influence how their projects are
conducted) should take in order to make their
projects more successful.

The Appropriate Use of Alternative Dispute
Resolution Technigues to Resolve Contract

Disputes K.K. Publications

While arbitration and mediation have gained
almost universal acceptance for settling
commercial contract disputes, resolution of
contract disputes in the Federal Government
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has continued to be slow, time consuming, and Expert Determination by Accounting firms

expensive. The participants in these processes
have turned toward a new approach that offers

including real-life examplesas wellas the
2015ICC DisputeBoard Rules, the

an expedient, inexpensive, and less adversarial settlement ofdisputes including under the

method for settling these disputes known as
Alternative Dispute Resolution (ADR). This
thesis provides information on various methods
of ADR, detailing advantages, disadvantages,
and characteristics for case suitability. The
research found, through the interviews
conducted and the literature reviewed, that
there are general misconceptions and
impediments to the implementation of ADR.
There was a general lack of knowledge of the
different methods of ADR available. Many of
the personnel interviewed did not know of their
full authority to use ADR as provided by the
Administrative Dispute Resolution Act. One
major obstacle that was found in evaluating
ADR is that there is an absence of reliable data
to support the claims of ADR. Personnel
interviewed in the Federal Government
indicated that there is a lack of incentives for
the Government to use ADR. One reason for
this was due to the use of the ‘continued
performance clause.

Sourcebook, Federal Agency Use of
Alternative Means of Dispute Resolution
Routledge

Dispute avoidance isnotgenerally on the
mind ofbusinessesand their in-house legal
counseluntila disputehits. Thisbookdeals
with theprevention ofdisputes and their
settlement through two specific methods:
Dispute Boards and Expert Determination.
These two methodsareoften used by the
international business community to
reduce the riskof being involved in long
and complex factual disputes. Thirteen
international experts share
theirknowledge and their experience on
theimpactof applicable law, contract law
issues, proceduralissuesand the
relationship between Expert
Determination or Dispute Boards on the
one hand and litigation and arbitration on
the other. Specific topics dealt within
thebook include the challenges of Expert
Determination in M&A transactions,
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FIDIC formsof contract and recent case
law on DisputeBoards.
Al ternati ve Met hods of

Judgi ng Econom c Conflicts in

t he National Positive and
Soft Law Bl oonsbury
Publ i shi ng

The potential of Alternative
Di spute Resolution in
different types of dispute is
bei ng i ncreasingly

I nvestigated. This text

di scusses references to
experts as a maj or nethod of
resol ving di sputes. Chapters
cover such topics as |and,
shares in private conpanies,
enforcing the decision and
tactics.

Alter native Dispute Resolution Routledge
Now, in this smart, witty guide, attorney
and conflict resolution expert, Thomas
Crowley offers you "battle-tested" strategies
and step-by-step guidance on resolving your
business and personal disputesfairly,
equitably, and without the agonies of a
court trial. And most importantly, he
explainsit in clear, down-to-earth English,
not in legalese! Applicableto virtually any
type of dispute, including marital,
employer/employee, and contract disputes,
the techniques Thomas Crowley provides
are designed to get both sides to structure
their feelings, help them get their facts out
straight and state their cases, and enable
them to hash out a mutually agreeable

settlement in acivilized fashion.
Construction Contract Claims and M ethods of
Avoiding Contract Litigation Through Dispute
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Resolution Alter natives Transportation Research
Board

Thisis acomprehensive text designed to introduce
paralegal studentsto the range of dispute resolution
tools available to legal professionals. In aclear and
accessible format, the text combines
straightforward textual explanations with practical

examples. Each chapter includes awealth of end-of-

chapter activities that reinforce the concepts
discussed in the text, including practice test
questions, review questions, application questions
and practice exercises. Key Benefits: A book
designed specifically for paralegal students
—coverage is extensive and the methodology is
appropriate for paralegal study. Examples and end-
of -chapter exercises that provide the basis for
classroom discussions, role plays and opportunities
for students to practice paralegal skills. Up-to-date,
relevant coverage of new, cutting-edge areas of
ADR with a solid introduction to the basics.
Discussion of the nature and dynamics of conflicts,
followed by a comparison of litigation with other
dispute resolution methods.

Contract Dispute Resolution Anderson Publishing
Company (OH)

The Alternative Dispute Resolution Systemisa
very useful system through which people may

resolve their dispute as soon as possible. It involves

the whole community of theworld. It isavery
speedy, cheap and inexpensive system of resolving
disputes. It reduces the burden of the traditional or
regular courts. It has become an integral part of the
judicial system of the world. At present, in most of
the countries of the world, alarge number of cases
are pending. The ADR enhances the involvement
of the international and national community in the
dispute resolution process and promotes an idea of
access to justice for all. The book providesthe
proper information and knowledge about the ADR
to the students. The book is divided into thirteen
chapters. Chapter one is concerned with the
Introduction. Chapter two isrelated to the ADR in
the United Kingdom. Chapter three provides the

ADR inthe USA. Chapter four isrelated to ADRin

Hong Kong. Chapter five is concerned with the
ADR in Canada. Chapter six describesthe ADR in
New Zealand. Chapter seven providesthe ADR in
Hungary. Chapter eight gives a brief history of
ADR in the Philippines. Chapter nineis concerned
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to ADR in Pakistan. Chapter ten is related to the

ADR in China. Chapter eleven is concerned to
Netherland. Chapter twelveisrelated to ADRin
Japan. Chapter thirteenisrelated to ADR in Some
other States. The language of the book is very
understandabl e to the common man.

Dispute Resolution Kluwer Law International B.V.
This synthesis report will be of interest to
transportation agency administrators, including
contract administrators; construction, design,
claims, and scheduling engineers; project staff and
managers; attorneys; and construction contractors.
This synthesis describes the state of the practice
with respect to procedures used throughout the
United States to resolve disputesto avoid
construction claims. Fair and timely resolution of
contract disputes may help lessen highway
construction project administrative costs,
benefitting the public, the agency, and the
contractor. Thisreport of the Transportation
Research Board examines the underlying reasons
for contract disputes and identifies methods for
dispute avoidance and resolution. It complements
the information in NCHRP Synthesis of Highway
Practice 105: Construction Contract Claims:
Causes and Methods of Settlement, which focused
on the causes of disputes. This synthesis further
emphasizes finding ways to settle disputes at their
inception, before they become formal claims or
lawsuits.

International Alternative Dispute Resolution
System Routledge

Conciliation of Construction Industry Disputes
describes Conciliation as it has evolved and been
practised in Ireland for the past 25 years and
provides readers with practical guidance on this
Alternative Dispute Resolution (ADR) method.
Conciliation combines advantages of both
mediation and adjudication and has been very
widely practiced in Ireland over the last 25 years. It
islow cost, quick and has been hugely successful.
It continues to be the most used and preferred
method of resolution of disputesin Irish
construction contracts despite the introduction of
statutory adjudication. The book includes a
comparison of the various methods of ADR and
will assess how Conciliation fits into them, noting
the pros and cons of each. Conciliation is described
in detail and the reasons for its success are
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analysed. This book provides comprehensive
guidance on how conciliation should be conducted
to maximise its chance of being successful.
Drawing on his wide experience of resolving
disputes by conciliation, Brian Bond illustrates the
problems which can be encountered and how they
may be overcome. This book will be useful reading
for al involved in construction contracts,
construction managers, lawyers and legal advisers,
conciliators, those aspiring to become conciliators
and anyone looking for an alternative dispute
resolution method to a construction contracts
dispute.

Alternative Methods of Dispute Resolution
Wolters Kluwer

This textbook describes different methods of
dispute resolution and outlines the advantages
and disadvantages of each. Specific examples
are used to illustrate key concepts, and role
play exercises are included as a means of
reinforcing the main ideas. Unilateral, bilateral,
and third-party approaches are all considered,
with discussion of inaction, acquiescence, self-
help, negotiation, juries, mediation, arbitration,
litigation, and private judging.

Mediation in the Construction Industry
Aspen Publishing

There has been arecent increase in
emphasis by the Federal Government on
using alternative dispute resol ution methods
to resolve contract disputes. These methods
are normally less expensive, faster, less
intimidating and more responsive to the
underlying problems of the dispute.
Alternative dispute resolution is not
effective for all disputes. Situations in
which alternative dispute resolution would
be effective are identified. Additionally, the
characteristics and advantages of alternative
dispute resolution are discussed. The
current legislation concerning the
Government's usage of alternative dispute
resolution is the Administrative Dispute
Resolution Act of 1990. The specific
components of the Act are reviewed. The
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conventional dispute resolution process, and

its disadvantages, are presented for
comparison purposes. In September 1993,
the United States Navy and L ockheed
Corporation successfully used negotiations
to settle a dispute concerning the termination
of the Long Range Anti-submarine Warfare
Capability Aircraft program. A case analysis
was conducted on the issues of the dispute,
the reasons a negotiated settlement was used
and of the actual negotiation process and
results.

Conciliation of Construction Industry
Disputes National Academies Press

Guide to JCT Design and Build Contract 2016,
the new edition of the author's ever popular
Guideto DB11, isapractical guide to the
operation and administration of the JCT Design
& Build Building Contract suite 2016. All of
the contract's provisions, procedures and
conditions are organised and explained by
subject, clearly distinguishing the different
obligations due to various parties and the
contractual issues arising during the course of a
job - all backed up by the latest legislation and
case law. Not only isthis an indispensable
reference for the hard-pressed practitioner, but,
assuming no prior knowledge of JCT contracts
or thelaw, it isalso ideal for architecture and
other construction students on the threshold of
undertaking their professional exams.
Alternative Dispute Resolution and Risk

M anagement Routledge

The application of construction dispute
procedures has changed dramatically in the last
decade. This has resulted in an increased use of
Alternative Dispute Resolution in many
countries, and mediation in particular.
Construction is one of the major industries
using mediation, in the UK and in many other
countries such asthe US, China, Australiaand
New Zealand. This expansion in mediation has
been helped by encouragement from
governments, although it takes diverse formsin
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different legal jurisdictions, for example: court foreign investors and businessmen. A new scientific

rules to encourage this use (asin the US and
UK); the courts' own mediation schemes or
programmes, or legislation-backed
programmes, or the use of industry driven
mediation clauses in standard form contracts.
These developments have taken place extremely
rapidly. They represent significant changes to
the legal environment within which the
international construction industry conducts its
business but, to date, there has been little
research on their impact. All these initiatives
have inevitably led to a developing legal
jurisprudence concerned with the validity of
contract clauses or with providing statutory
interpretation of the rules requiring or
governing practice. This has important
conseguences for the construction industry
because legal uncertainty increases the
likelihood of dispute, which is not only costly
for the disputants but can be damaging to
national and global economies. This book
identifies the emerging international practices
within construction mediation, and seeks
solutions to the many legal and commercial
challenges which they pose. It presents an
international collection of reviews by experts,
and allows a comparative commentary on the
practice of construction mediation and the legal
challenges facing its devel opment.

ADR in Business Springer

The monograph explores general provisions,
theoretical economic and legal bases and all
practical tools for alternative methods of judging
economic conflicts. The dynamics of modern
business at the new stage of economic development
in the 21st century is accompanied by the
emergence of various kinds of economic conflicts
between business entities, and thisis the reason for
the need to resolve them. Inclusion of anumber of
alternative methods in the Russian legislation and
economic practice is very actual and occurs with
the perception of the positive experience of foreign
countries. These methods of judging economic
conflicts penetrated the Russian business
environment in the process of interaction between
subjects of the Russian business community with
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result is the classification developed by the authors
of methods for judging economic conflicts.
Classification is based on the principle of
dichotomy, based on the criterion of legidative
fixation of methods for judging economic conflicts,
and forms two "branches’. The first branch -
methods of judging economic conflicts, regulated
by a positive law: mediation, arbitration court,
international commercial arbitration, claim
procedure. The second branch is non-jurisdictional
methods, regulated by soft law: "med-arb", "mini
court”, judge "for hire", financial ombudsman,
discussion. This classification predetermined the
need for a consistent examination of the nature of
each type of alternative methods of judging
economic conflicts, based on its attribution to a
specific group of jurisdictional and alternative
mechanisms.

Reducing Construction Costs Taylor &
Francis

Tis handbook has three primary objectives:
(?) to give the project managers gu- ance to
avoid con?ictsin project execution and to
understand the procedures in case of legal
proceedings, (?) to give lawyersthe
understanding of the technical problemsin
project management, and (?) to give
students an introduction into the technical
and legal aspects of managing big
international projects. Te case studies and
gu- tions at the end of each chapter are
especially directed to the student and the
young project managers, who try to enter
the ever more complicated world of
managing international projects. Tis book
does not try to give legal advice, but it tries
to help engineers and project managers how
to thoroughly plan their project in order to
avoid con?cts during execution. In this way
it also helps lawyers to better understand
their clients, when they have to defend them
in con?cts regarding big international
projects. Te authors' many years of
experience in managing international
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projects on one side and in assisting as
experts and monitors of litigation on the
other side have led them to write this book
and thus to help other project managers
avoid the mistakes that they themselves and
other project managers have made in the
past.

Settle it Out of Court Springer Science &
Business Media

Contract Dispute Resolution is an authoritative,
insider's perspective on best practices for
utilizing ADR to resolve contractual disputes.
Featuring partners and chairs from some of the
nation's leading law firms, these experts guide
the reader through the commonly-disputed
contractual issuesin avariety of industries,
including construction, employment, real
property, and cross-border transactions, and
describe the most successful methods of
resolving these types of disputes. These top
lawyers give tips on structuring contract
language, establishing procedural rules for the
alternative dispute resolution process, choosing
the right form of ADR, and preparing
presentations. The different niches represented
and the breadth of perspectives presented
enable readers to get inside some of the great
legal minds of today, as these experienced
lawyers offer up their thoughts around the keys
to success within this complex area of law.

The Fresnhfields Guide to Arbitration Clausesin
International Contracts |AP

There is an urgent need to better understand the
legal issues pertaining to aternative dispute
resolution (ADR), particularly in relation to
mediation clauses. Despite the promotion of
mediation by dispute resolution providers, policy
makers, and judges, use of mediation remains low.
In particular, problems arise when parties lack
certainty regarding the legal effect of a mediation
clause, and the potential uncertainty regarding the
binding nature of agreements to pursue mediation
is problematic and threatens the growth of ADR.
This book closely examines the importance and
complexity of mediation clausesin commercial
contracts to remedy this persistent uncertainty.
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Using comparative law methods and detailed
empirical research, it explores the creation of a
comprehensive framework for the mediation clause.
Providing valuable insight into the process of ADR
and mediation, this book will be of interest to
academics, law makers, law students, in-house
council, lawyers, aswell as partiesinteresting in
drafting enforceable mediation clauses.
Construction Conflict Management and
Resolution Kluwer Law International B.V.

The Construction Industry Institute (ClI), at its
annual conference, conducted a survey of over
200 construction industry professionals on their
attitudes about contract disputes and litigation.
The key causes of contract disputesinvolve
imprecise contracts or inadequate
communication between the contracting

parties. Among the most commonly used
dispute prevention techniques are equitable risk
distribution, positive contractual incentives,
and partnering relationships. Litigation isthe
most common dispute resol ution technique.
Alternative dispute resolution (ADR)
techniques include binding and non-binding
arbitration and other methods that may occur
during the construction process. The survey's
response rate differed among groups only when
both parties faulted the other side. The dispute
prevent/resol ution techniques most commonly
used by survey respondents were contractual
incentives, long-term partnering, project
partnering, contractual risk allocation, and
litigation (in that order). Litigation was
generally regarded as a slow and costly
technique with the potential to scar business
relationships. ADR techniques, when used,
were thought to be generally useful and
beneficial.

Alternative Dispute Resolution West Legal
Studies (Paperback)

There are three specific purposes of
Construction Dispute Research. First, this
volume aims to summarise studies on
construction dispute. Second, apart from the
theoretical constructs, where appropriate
empirical tests are also included. This approach
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serves to go beyond the commonly used engineering programs.
anecdotal approach for the subject matters. DISPUTE PREVENTION AND
Third, it isthe sincere hope of the authorsthat SETTLEMENT THROUGH EXPERT

this book will help shaping research agendaof DETERMINATION AND DISPUTE
construction dispute. The studies are mostly BOARDS

framed from a management perspective
drawing on methods and concepts in contract
law, economics, psychology and management

science. The book has twenty chaptersthat are h ealsto th t stl
arranged in four parts covering OVIEVER, SPPEATS 76 TESE BOUIS A OS5y

conceptualisation, avoidance, negotiationand ~ &d May take years to reach a conclusion.
mediation. Part 1 is devoted for dispute Congress has encouraged the use of
conceptualisation. A buildingisonly asstrong Alternative Dispute Resolution methods to
asitsfoundation. Thusit isno better startto ~ resolve disputes arising in federal

study construction dispute by conceptualisation. government contracting. Alternative
Thetheme of Part 2 is dispute avoidance. The  Dispute Resolution includes a broad range
conventional wisdom of ‘prevention isbetter  of techniques, including mediation;

than cure’ seems can be gpplied toall however, use of Alternative Dispute
problems. Asfar as construction dispute is Resolution to resolve disputes in contracting

concherned, equitable risk ?Ilocatior;dand tr_‘f has focused on arbitration. Arbitration is the
are the two most commonly accepted vVoldance: A |rornapive Dispute Resolution method

ts;;atge;:sNéyPa:r; f’efsglclljtﬁc;g ';I?;ztslta;?gitgpaltﬂ'; most similar to atrial. Attorneyslargely
lead the resolution of these contractual

are negotiated first before the service of other : _ _ .
mechanisms. Negotiation is sometimes disputes given their expertise in contract

described as an art because settlement may not  1@W. This expertisein contract law as well
be obtained solely from legal and rational as comfort and fami ||ar|ty with the liti gaII on
approaches. Part 3 discusses the behavioral process may encourage attorneys to select
dimensions of construction dispute negotiation. arbitration over other means of Alternative
Part 4 deals with Mediation- aform of assisted Dispute Resolution that may be more
negotiation. Specially, the skill of the mediators peneficial to all parties. "Lawyers bred in

in facilitating settlement, the interrelationships  |jtigation may not realize when one or more

among dispute sources, mediator tactics and of the techniques in the ADR procedural
mediation outcomes are explored. The studies array may be far preferable to court

presented in Construction Dispute Research litigation, and they may take an
collectively demonstrate holistic approach in ' : N
unnecessarily narrow view of their clients

dispute management. Each chapter can beread . | : _y :
asastudy on its own. Practitioners will find the Interests” (Section of _Admlnlstreitlve Law
book a handy reference in dispute management and Regulatory Practice, 2001). "Arbitration

and resolution. Studentswould find the book ~ N@s become expensive and time consuming
useful in explaining in details the causes of because of increasing demands for

dispute, the processes to resolve them. The discovery (a process through which both
research design and empirical approachesare  parties exchange information prior to an
particularly useful to studentsin construction  administrative or judicial hearing), which
management, architectural, surveying and civil - resultsin an unintended consequence of

Traditionaly, parties to a government
contract have sought administrative or
judicial review to resolve disputes;
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participants not fully engaging in Alternative
Dispute Resolution processes. The increased
costs of arbitration associated with the
discovery process encourages disputants to
forgo investing in Alternative Dispute
Resolution methods and proceed directly to
administrative or judicial hearings where the
parties can get afinal ruling on the merits of
the case with limited appeals options. If
Alternative Dispute Resolution isto fulfill
its original mandate or promise, parties must
find resolution before the parties even get to
arbitration. To encourage afuller
exploration of other Alternative Dispute
Resolution methods, federal contracts
should include mandatory dispute avoidance
measures and mediation. Mediation should
be required before parties can proceed with
agrievance or alawsuit.
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